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REVERSE THE JUDGVENT OF THE COURT OF APPEALS; Bl RCH, J.
REI NSTATE THE JUDGVENT OF THE TRI AL COURT.



We accepted this application for review, filed by Mrgan
Keegan & Conpany, Inc. and D. Stanl ey Shelton pursuant to Tenn. R
App. P. 11, in order to clarify the standard under which a fina
decision rendered by an arbitration panel may be judicially
revi ened. W find that under the facts and circunstances here
present, the review conducted by the Court of Appeals was unduly
extensive; we reverse the judgnment and reinstate the order of the

trial court upholding the ruling of the arbitration panel.

The record reveal s that upon the death of her father in

1981, Rosalind Arnold, the appellee, inherited a | arge nunber of

shares in the Interco Corporation. As a result of Interco's
reorgani zation in October 1988, its stock becanme virtually
wor t hl ess. Thereafter, Arnold sought to replace her Interco

i nvestnent with one capabl e of producing as steady an incone flow
as had Interco, while preserving the principal. She discussed the
matter with Stanley Shelton, her broker, an enployee of Morgan

Keegan.

Initially, Arnold suggested the purchase of $1.4 mllion
incertificates of deposit with staggered maturities. Because this
i nvestment plan would not produce income sufficient to neet her
requi renents, Shelton recommended the purchase of Series F

preferred stock in First Executive Corporation (FEXCO. Shelton



advi sed Arnol d that the FEXCOi nvestment included a "sinking fund,"
a feature he described as an "insurance policy." This "sinking
fund,” Shelton stated, guaranteed that in 1991 FEXCO would
repurchase its stock for the original price of $25 per share
Shelton told her that FEXCO stock was as safe as a certificate of
deposit. At the time of the discussion, FEXCO stock was highly

r at ed.

On January 11, 1989, Arnold purchased approxinmately
25,000 shares of FEXCO preferred stock at a total cost of
$619, 387.50. This investnent produced, over the follow ng year

approxi mately $70, 000 in dividends.

Regarding Arnold' s investnent experience, the record
shows that prior to her dealings with Shelton she had nanaged her
portfolio of stocks and bonds in the approximate total value of
$750, 000. Also, she had conducted business with other investnent
brokerage firnms. Moreover, Arnold continued to make many of the
I nvestment decisions herself, even after her association wth
Shel ton and Morgan Keegan. Her financial acunen notw thstanding,
Arnold testified that in the purchase of the FEXCO shares she

relied conpletely upon Shelton and Morgan Keegan.

The val ue of FEXCO stock plumreted approxi mately a year
after Arnold' s purchase. This drop in value was attri buted by sone

to the negative publicity surrounding the junk bond scandal.



Shelton informed Arnold that the "sinking fund® did not appear to
be as he had originally described it. As a consequence of the
decrease in the stock's value and the fact that no sinking fund

exi sted, Arnold sold her FEXCO stock at a substantial | oss.

The agreenent between Arnold and Morgan Keegan provi ded
for the resolution of disputes by arbitration and permtted the
custoner to choose the forum The agreenent provided in pertinent

part:

Arbitration is final and binding on
the parties. The parties are
wai ving their right to seek renedies
in court, including the right to
jury trial. . . . The arbitrators’
award is not required to include
factual findings or |egal reasoning
and any party's right to appeal or
to seek nodification of rulings by
the arbitrators is strictly limted

The panel of arbitrators wll
ordinarily include a mnority of
arbitrators who were or are
affiliated wth the securities
i ndustry. | agree, and by carrying
my account you agree that al

controversies whi ch may arise
bet ween us concerni ng any
transaction or the construction,
performance, or breach of this or
any other agreenent between us
pertaining to securities and other
property, whet her entered into
prior, on or subsequent to the date
hereof, shall be determ ned by
arbitration. Any arbitration under
this agreenent shall be conducted
pursuant to the Federal Arbitration
Act and the laws of the State of
Tennessee, before the Anerican
Arbitration Association, or before
t he New York Stock Exchange, Inc. or



an arbitration facility provided by
any ot her exchange of which you are
a menber , or t he Nat i onal
Associ ations of Securities Dealers,
Inc. or the Minicipal Securities
Rul emaki ng Board and in accordance
with the rules obtaining of the
sel ected organi zation. | may el ect
in the first i nstance whet her
arbitration shall be by the Anerican
Arbitration Association, or by an

exchange or sel f-regul atory
organi zation of which you are a
menber . . . . The award of the

arbitrators, or of the majority of
them shall be final, and judgnent
on the award rendered nmay be entered
in any court, state or federal,
havi ng jurisdiction.
Arnold filed a claim for arbitration and chose the
American Arbitration Association. The arbitration panel convened.
After hearing testinony, the panel found in favor of Mrgan Keegan.
In its seven-page opinion, the panel rejected Arnold' s position
that Shelton had nmade material msrepresentations to her. The
panel found Arnold to be a relatively sophisticated investor who
remai ned firmy in control of her portfolio--a person who exercised
i ndependent judgnment at all times. The panel further found that
al t hough Shelton nmay have nmade m st akes or omi ssions in describing
the "sinking fund® to Arnold, they did not anount to naterial
m sstatenments, and Arnold did not rely upon them After weighing
the conflicting testinmony and considering Arnold s investnent
obj ectives, her sophistication, and other relevant factors, the

panel concluded that she would have nade the FEXCO i nvestnment

regardl ess of any m sstatenents which Shelton nay have nade. The



panel also rejected Arnold's version of the conversation in which

the investnent was allegedly described as "absolutely safe.”

Pursuant to Tenn. Code Ann. § 29-5-313, Arnold noved the
Chancery Court of Knox County to vacate the panel's decision. She
insisted that (1) the award was procured by undue neans; (2) there
was evident partiality by the arbitrators; (3) the arbitrators
exceeded their powers; and (4) the award was conpletely irrational,
was based on gross m stake of fact, and was in manifest disregard
of the undi sputed facts and the | aw acknow edged by the arbitrators

to be applicable.

The trial court conducted a hearing that consisted,
primarily, of a review of the verbatim transcript of the
arbitration proceedings. The trial court concluded that an
arbitration decision should not be vacated nerely because the tri al
court disagrees with the result reached, nor should the trial court
permt the issues to be relitigated. Accordingly, the trial court
overruled Arnold's notion to vacate and confirnmed the panel's

deci si on.

On appeal to the Court of Appeals, Arnold asserted the
sanme grounds as had been submtted to the Chancery Court. The

Court of Appeals, finding that the arbitrators had "exceeded their

nl

power s, vacated the arbitration decision. In fornmulating its

'Tenn. Code Ann. § 29-5-313(a)(3).
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ruling, the Court of Appeals conducted an extensive review of the

transcript of the arbitration hearing.

We concl ude that the Court of Appeals conducted a review
far too extensive than permtted by the provisions of the
arbitration statute and msinterpreted Tenn. Code Ann. 8§ 29-5-

313(a) (3).

We begin with a discussion of the standards of reviewto
be used by a trial court when review ng an arbitration award and by
the Court of Appeals when reviewing the trial court's judgnment in
an arbitration case. Tennessee has adopted the UniformArbitration
Act, Tenn. Code Ann. 88 29-5-301 through 320 (Supp. 1995). This
Act "governs the scope of judicial review of arbitration awards.”

I nternational Talent Goup, Inc. v. Copyright Managenent, Inc., 769

S.w2d 217, 218 (Tenn. App. 1988). For guidance, we can | ook to
ot her jurisdictions which have adopted the UniformArbitration Act.
Tenn. Code Ann. 8 29-5-320 ("This part shall be so construed as to
effectuate its general purpose to make uniform the |aw of those

states which enact it.").

The standard to be applied by the trial court is a narrow
one. It is well established that courts should play only alimted

role in reviewing the decisions of arbitrators. Uni ted



Paperworkers Int'l Union, AFL-CIOvVv. Msco, Inc., 484 U S. 29, 36

(1987).

[Where the party has agreed to
arbitrate, he or she, in effect has
relinqui shed nuch of [the right to a
court's decision on the nerits].
The party still can ask a court to
review the arbitrator's decision,
bt ot cerrto i bl oset o thet freisio
PSie Ly 1 (RN Presuil
irerrstenety,

First Options of Chicago, Inc. v. Kaplan, 115 S. C. 1920, 1923

(1995) (enphasis added)(citations omitted).®> The trial court is
limted by the provisions of the statute which allow a vacati on or

nodi fication of an award. See International Talent G oup, 769

S.W2d at 218.

The statute itself provides that upon application of a
party to the arbitration, the trial court "shall confirman award,
unless, within the time limts hereinafter inposed, grounds are
urged for vacating or nodifying or correcting the award.” Tenn.
Code Ann. § 29-5-312. Section 29-5-313 provides that the tria

court "shall" vacate an award under certain specifically enunerated

Wiile First Options of Chicago concerns the Federal
Arbitration Act, we note that the purpose of the Federal and
UniformArbitration Act is the sanme: to pronote private settl enent
of disputes, thereby bypassing the courts. As such, the scope of
review advanced by the United States Suprene Court has equal
application in a case under the Uniform Arbitration Act to the
extent that such review furthers the comon goal of the acts.
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circunstances.® Section 29-5-314 provides for nodification or
correction of award under alternative enunerated circunstances.*’
Under the terns of the statutes, a trial court may not vacate an
award sinply because it disagrees with the result. Tenn. Code Ann.

§ 29-5-313(5).

The limting | anguage of the statutes governing vacation
and nodi fication of arbitrati on awards evi dences an intent tolimt

severely the trial court's authority to retry the i ssues deci ded by

*Tenn. Code Ann. § 29-5-313 provides for vacation of an award
wher e:

(1) The award was procured by corruption, fraud or other
undue neans;

(2) There was evident partiality by an arbitrator appointed
as a neutral or corruption in any of the arbitrators or
m sconduct prejudicing the rights of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused to postpone the hearing upon
sufficient cause being shown therefor or refused to hear
evi dence material to the controversy or otherw se so conduct ed
the hearing, contrary to the provisions of § 29-5-306, as to
prejudi ce substantially the rights of a party; or

(5) There was no arbitration agreenent and the i ssue was not
adversely determ ned in proceedi ngs under 8§ 29-5-303 and the
party did not participate in the arbitration hearing wthout
rai sing the objection.

“Tenn. Code Ann. § 29-5-314 provides for nodification or
correction of an award where:

(1) There was an evident mscalculation of figures or an
evident mstake in the description of any person, thing or
property referred to in the award;

(2) The arbitrators have awarded upon a matter not submtted
to themand the award may be corrected w thout affecting the
nerits of the decision upon the issues submtted; or

(3) The award is inperfect in a matter of form not affecting
the nmerits of the controversy.

10



arbitration. As the New Mexico Suprene Court observed in Melton v.
Lyon: "It is not the function of the Court to hear cases de novo
and consi der evidence presented to the arbitrators, but rather to
conduct an evidentiary hearing and enter findings of fact and
conclusions of |aw upon each issue raised in the application to
vacate or nodify the award." 773 P.2d 732, 733 (N M
1989) (citation omtted). Moreover, the trial court nust accord

deference to the arbitrator's award.

Once an arbitration award s
entered, the finality that courts
shoul d afford t he arbitration
process weighs heavily in favor of
the award. Courts are justified in
exerci sing great caution when asked
to set aside an arbitration award,
which is the product of t he
theoretically informal, speedy and
| nexpensi ve process of arbitration,
freely chosen by the parties. All
doubts are to be resolved in favor
of arbitrability.

State ex rel. Hooten Const. Co. v. Borsberry Const. Co., 769 P.2d

726, 727 (N.M 1989)(citations omtted).

Courts, thus, do not sit to hear clains of factual or
legal error by an arbitrator as an appellate court does in
review ng decisions of |lower courts. |If the courts were free to
I ntervene on these grounds, the speedy resolution of grievances by
private mechani sns would be greatly underm ned. As long as the
arbitrator is, arguably, construing or applying the contract and

acting within the scope of his authority, the fact that a court is

11



convinced he commtted serious error does not suffice to overturn

hi s deci si on.

The agreenent in this case provided that the arbitrators
were not required to make witten findings of fact and |aw. Such
is normal ly the case. Thus, under usual circunstances, any ground
for vacating or nodifying the arbitration award wi || usual |y appear
on the face of the award, not within the transcript. It would be
unfair and incongruous to hold that an arbitration award in
hearings in which a transcri pt was made i s nore open to attack than
in a case in which no transcript was made. Thus, the case under
subm ssion was no nore open to review by the trial court than was

any other arbitration case. Moreover,

[alrbitration is attractive because
it is a nore expeditious and fina
alternative to litigation

The very pur pose of
arbitration is to avoid
the courts insofar as the
resol ution of the dispute
is concerned. The object
is to avoid what sone
feel to be the formali-
ties, the del ay, t he
expense and vexation of
ordi nary l'itigation.
| medi ate settlenent of
controversies by arbitra-
tion renoves the necessi-
ty of waiting out a
crowded court docket. ..

Arbitration's desirable qualities

would be heavily diluted, if not
expunged, if atrial court review ng

12



an arbitration award were permtted
to conduct a trial 1¢ 10110,

Boyd v. Davis, 897 P.2d 1239, 1242 (Wash. 1995)(¢1 ti1t)(citation

omtted).

Now we consi der the standard of review to be applied by
the Court of Appeals when it reviews the decision of a trial court
inan arbitration case. W | ook again to the United States Suprene

Court for guidance. In First Options of Chicago, Inc., the Court

hel d that when reviewing atrial court's decisionin an arbitration
case the Court of Appeals should apply ordinary standards. 115 S
Ct. at 1926. Consequently, it should accept findings of fact that

are not "clearly erroneous.” The Court reasoned that

it is undesirable to make the |aw
nore conplicated by proliferating
review standards W t hout good
reason. More inportantly, the
reviewing attitude that a court of
appeals takes toward a district
court decision should depend upon
"t he respective i nstitutional
advantages of trial and appellate
courts,” not upon what standard of
review wll nore likely produce a
particul ar substantive result.

Id. (citation omtted).

W agree with the United States Suprene Court and hold
t hat when the Court of Appeals reviews a trial court's decisionin

an arbitration case, it should review findings of fact under a

13



"clearly erroneous" standard. W observe that this hol ding does
not restrict the discretion of the arbitrators, it sinply does not
al l ow an extra neasure of discretion for the trial court. As the

United States Suprene Court said:

The law, for exanple, tells all
courts (trial and appellate) to give
adm ni strative agencies a degree of
| egal | eeway when they review
certain interpretations of the |aw
t hat those agenci es have nade. But,
no one, to our know edge, has
suggested that this policy of giving
| eeway to agencies neans that a
court of appeals should give t1t1

| eeway to a district court decision
t hat uphol ds an agency. Simlarly,
courts grant arbitrators
consi derabl e | eeway when review ng
nost arbitration decisions; but that
fact does not nean that appellate
courts should give t1tri leeway to
district courts t hat uphol d
arbitrators.

Id. (citation omtted).

Qur attitude toward review of arbitration decisions is
deferential, as is our standard of review. Under this deferenti al
standard of review, courts are not pernmtted to consider the nerits
of an arbitration award even if the parties allege that the award
rests on errors of fact or msrepresentation of the contract.

M sco, 484 U. S. at 36.

Judicial review of arbitration decisions is statutorily

limted, and any judicial review nust be conducted within those

14



limts. Nevertheless, the standard of review to be used by the
i ntermediate court in reviewng a trial court's decision that
refuses to vacate, or confirms, an arbitrator's award i s an issue.
Most of these controversies will be determ ned by the facts, and
the intermedi ate court should accept those facts as found unl ess

clearly erroneous. First Options of Chicago, 115 S. C. at 1926.

Matters of law, if not able to be resolved by resort to
the controlling statutes, should be considered i ndependently, with
the wutnost caution, and in a mnner designed to mnimze
interference with an efficient and econom cal systemof alternative

di spute resol ution.

Since the Court of Appeals in this case essentially

conducted a it 1111 review of the arbitration proceedi ngs rather

than a nore restricted reviewof the trial court's action, we find

that its review was unduly broad.

The question renains, however, whether the arbitration

panel exceeded its powers, as Arnold insists.

15



As stated above, the trial court may vacate or nodify an

arbitration award only as provided by statute.

29-5-313(a),

st at es:

(a) Upon application of a party,
the court shall vacate an award
wher e:

(1) The award was procured by
corruption, fraud or other undue
means;

(2) There was evident partiality by
an arbitrator appointed as a neutra
or corruption in any of the
arbitrators or m sconduct
prejudicing the rights of any party;

(3) The arbitrators exceeded their
powers;

(4) The arbitrators refused to
post pone t he heari ng upon sufficient
cause being shown therefor or
refused to hear evidence material to
the controversy or otherwi se so
conducted the hearing, contrary to
the provisions of § 29-5-306, as to
prejudi ce substantially the rights
of a party; or

(5 There was no arbitration
agreenent and the issue was not
adversely determ ned in proceedi ngs
under 8§ 29-5-303 and the party did
not participate in the arbitration
heari ng wi t hout rai sing t he
obj ecti on.

The fact that the relief was such
that it could not or would not be
granted by a court of law or equity
is not ground for wvacating or
refusing to confirmthe award.

16
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Arbitrators "exceed their powers" when they go beyond t he
scope of authority granted by the arbitration agreenent.

| nternational Talent Goup, 769 S.W2d at 218. Arnold asserts that

the panel exceeded its powers because "the arbitration agreenent
requires the arbitrators to apply the law of the State of
Tennessee, and the arbitration decision is conpletely irrational
and totally contrary to the undi sputed and agreed evi dence and t he

| aw acknowl edged to be applicable.”

The trial court concluded that Arnold s position was
sinply that the panel had nade a m stake of law or fact when it
found that there was no reliance on a material m srepresentation.
We cannot say this conclusion was erroneous. Since the trial court
is not enpowered to retry the issues before the arbitrator, it was
proper for the court to accept the panel's findings unless clearly
erroneous. Not hing about the award suggests that the panel failed
to apply Tennessee law, as required by the agreenent. Thus, the
panel did not go outside the arbitration agreenent; hence, it did

not exceed its powers.

W further note that Tenn. Code Ann. 8§ 29-5-313(a)
specifically provides that "[t]he fact that the relief was such
that it could not or would not be granted by a court of |aw or
equity is not ground for vacating or refusing to confirm the
award." Tenn. Code Ann. 8 29-5-313(a)(5). Thus, an arbitration

award i s not subject to vacation for a nmere m stake of fact or |aw.

17



See MlLeroy v. Waller, 731 S.w2d 789, 791 (Ark. C. App. 1987);

Seither & Cherry Co. v. lllinois Bank Bl dg. Corp., 419 N. E. 2d 940,

945 (I1I1l. App. C. 1981); Western Waterproofing Co. v. Lindenwod

Col |l eges, 662 S.W2d 288, 291 (M. C. App. 1983); Turner V.

Ni chol son Properties, Inc., 341 S.E 2d 42, 45 (N.C. C. App. 1986).

Turner is particularly instructive here:

I n essence respondent argues that an
arbitrator who errs as a matter of
| aw exceeds his powers and as a
result the award can be vacated.
Al'l ow ng such relief is inconsistent
with the general rule that "errors
of law or fact, or an erroneous
decision of mtters submitted to
[arbitration], are insufficient to
invalidate an award fairly and
honestly nade. "

341 S.E. 2d at 45(citation omtted).

Arnold urges us to find that the panel did not nake a
"nmere m stake of fact or law " but nade a decision so far outside
of the law that it should be considered irrational and, hence,

subject to vacation. W decline to do so.

First, we do not find that the award was "irrational"
that is, that the panel failed to followthe Ilaw. Second, even if
it were "irrational,"” an arbitration award may be vacated only for
the reasons set forth in the statute. Tenn. Code Ann. § 29-5-
313(a) sinply does not provide for the vacati on of an award because

it is irrational

18



W note that courts have interpreted the Federal
Arbitration Act to allowan arbitration award to be vacated on t he

ground that it isirrational. See e.qg., Storer Broadcasting Co. v.

American Fed' n of Television and Radio Artists, d eveland Local,

AFL-CI O 600 F.2d 45 (6th Cr. 1979); Swift Industries, Inc. V.

Bot any I ndustries, Inc., 466 F.2d 1125 (3d CGr. 1972); O S Corp. V.

Sanmuel A. Kroll, Inc., 348 A 2d 870 (Ml. C. Spec. App. 1975).

However, the language in the Federal Arbitration Act is
significantly different fromthe Uni formAct adopted by Tennessee.
First, in the Federal Act the statute provides for vacation of the
award "[wjhere the arbitrators exceeded their powers, or so
i nperfectly executed themthat a nmutual, final, and definite award
upon the subject nmatter submitted was not nmade." 9 UuSs.C 8§
10(a) (4) Supp. 1992. Second, the Federal Act does not include
| anguage like that in Tenn. Code Ann. § 29-3-313(a) disallow ng
vacation of the award for a mistake of fact or law. Finally, even
if the Federal Act applied in this case, we find that the award was
not irrational within the meaning of the cases interpreting the
Federal Act. To denonstrate that the award was "fundanmentally
irrational” it nust be shown that the award "is based on reasoni ng
'"so pal pably faulty that no judge, or group of judges, could ever

concei vably have nade such a ruling.'" Bettencourt v. Boston

Edi son Co., 560 F.2d 1045, 1050 (1st G r. 1977); Local 1466, Int'|

Br ot her hood of El ectrical Wrkers, AFL-CIO v. Colunbus & Southern

Ohio Electric Co., 455 F. Supp. 471, 474 (S.D. Ohio 1978). The

award in this case does not neet this standard. In any event, we

19



hol d t hat under Tenn. Code Ann. 8 29-5-313(a) an arbitration award

cannot be vacated because it is "irrational."

Wth regard to arbitration in general, the Court of

Appeal s of North Carolina in Carolina Virginia Fashi on Exhibitors,

Inc. v. Qunther, 255 S.E.2d 414 (N.C. . App. 1979), has stated:

If an arbitrator makes a m stake

either as to law or fact, it is a
m sfortune of the party, and there
Is no help for it. There is no

ri ght of appeal and the Court has no
power to revise the decisions of
"judges who are of the parties' own
choosing.”™ An [arbitration] award
is intended to settle the matter in
controversy, and thus save the
expense of litigation. If a m stake
be a sufficient ground for setting
aside an award, it opens a door for
comng into court in alnost every
case; for in nine cases out of ten
some m stake either of law or fact,
may be suggested by the dissatisfied
party. Thus . . . arbitration,
instead of ending would tend to
increase litigation.

255 S. E. 2d at 420. By enacting the statutes that provide for
arbitration of disputes, the General Assenbly has recogni zed that
this form of alternative dispute resolution should be nade
available to all citizens. This Court, followng the | ead of the

| egi sl ature, has established a Comm ssion on Alternative Dispute

Resol ution and has recently pronulgated rules that will permt and

20



encourage a w der judicial presence and greater participation in
alternative dispute resolution. Admttedly, our investnent inthis
process i s heavy; nevertheless, if alternative dispute resolution
Is to succeed, there nust be finality--finality of arbitration

awar ds and deci si ons.

Strong reasons support this need for finality. The
reason for attaching such a high degree of conclusiveness to an
award nade by arbitrators is that the parties have, thenselves, by
agreenent, substituted a tribunal of their own choosing for the one
provi ded and established by law, to the end that they may avoid t he
expense usually incurred by litigation and bring the cause to a
speedy and final determ nation. To permt a dissatisfied party to
set aside the arbitration award and to i nvoke the Court's judgnent
upon the nerits of the cause woul d render arbitration nerely a step
in the settlenent of the dispute, instead of its fina
determ nation. These reasons, articul ated by the Suprene Court of

Flori da over seventy-five years ago in Johnson v. Wlls, 73 So.

188, 190-91 (Fla. 1916), remain rel evant under today's arbitration

| egi sl ati on.

Thus, the finality and enforceability of an arbitration
award i s a characteristic of arbitration that distinguishes it from
other fornms of alternative dispute resolution. Its integrity nust

not be underm ned or conprom sed, but preserved and enhanced.

21



For all these reasons, we find that the Court of Appeals
msinterpreted its scope of review and exceeded the authority of
Tenn. Code Ann. § 29-5-313(a). Accordingly, we reverse the

judgment of the Court of Appeals and reinstate the judgnent of the

trial court.

ADCLPHO A. BIRCH, JR., Justice

CONCUR:

Ander son, C. J.
Drowta, Reid, Wiite, JJ.
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